; Proﬁéc#tlpg th\\/yar’@ﬁgz £ illacer
:@ne Démperat ) b}f@hc’@f the Congo

lo\..q-l'll‘l(lu..uhoulol.o.\l{-l--lu“&}

I*...ll.l...ll

"O i -\\‘ M
- t I«Januar,yz‘




enough

The project to end genocide and crimes against humanity

COVER PHOTO:

M23 rebel fighters north of Goma,
Democratic Republic of the Congo (2012)
AP Photo/Jerome Delay

Grand Theft Global

Prosecuting the War Crime of Natural Resource Pillage in
the Democratic Republic of the Congo

By Holly Dranginis
January 2015

Executive Summary

From the Islamic State of Iraq and the Levant (ISIL) to the Lord’s Resistance Army (LRA) to Al-Shabaab,
many of the world’s most infamous and destabilizing armed actors today finance their activities in part
through the illegal exploitation and trade of natural resources. Theft in the context of armed conflict
constitutes the war crime of pillage, which is punishable in most domestic jurisdictions and at the
International Criminal Court (ICC).

Prosecuting armed actors and their facilitators for natural resource pillage can help reduce incomes for
perpetrators of atrocities, combat resource exploitation, and end the impunity that enables illegal
financial networks to thrive in conflict zones. Furthermore, investigating pillage can strengthen cases
addressing violent atrocity crimes like rape and murder by uncovering critical information about command
responsibility and criminal intent. Prosecutions are a direct, effective way to help disrupt conflict financing
and improve accountability for economic crimes—like trafficking and money laundering—and the
atrocities they fuel.
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Despite the prevalence of natural resource-driven armed conflict, rarely are individuals and companies
held criminally responsible for natural resource theft in war. From the Horn of Africa across the eastern
and central regions of the continent, some of the deadliest ongoing conflicts in modern history are fueled
in part by stolen natural resources. The Sudanese government draws income from a deadly gold trade in
Darfur, the LRA and Séléka militias in the Central African Republic poach elephants for ivory trafficking,
and an illicit charcoal trade in Africa’s oldest national park, Virunga, helps fuel one of the region’s most
destabilizing rebel forces, the Forces Démocratiques de Libération du Rwanda (FDLR).!

The theft of natural resources—primarily minerals—is particularly destabilizing in the Democratic
Republic of the Congo. Often mined and transported by civilians under threat of extreme violence,
minerals provide lucrative incomes to rebels, factions of the Congolese army, and the businesses with
which they work, helping to sustain their violent activities. Professor Gregoire Mpungu at Kinshasa
University told Enough, “Most places where minerals are being exploited, rape is also going on.”? In some
cases, theft in eastern Congo is highly orchestrated, spanning multiple countries and involving a range of
actors. In the Great Lakes region, these networks include indicted war criminals, militias, business people,
and government officials. Beyond the war zones, these networks involve corporations, front companies,
traffickers, banks, and other actors in the international system that benefit from theft and money
laundering.

Policymakers and nongovernmental organizations worldwide are paying increasing attention to
combating natural resource-driven conflict in Africa’s Great Lakes region, spurring new efforts to cut off
funding to armed groups in Congo. The U.N. and U.S. sanctions regimes for Congo address illegal natural
resource exploitation linked to armed groups.® Government agencies in the United States and Africa’s
Great Lakes region have introduced new border enforcement programs to curb the illegal trade of wildlife
and ivory.* The conflict minerals disclosure requirements of the 2010 U.S. Dodd-Frank Wall Street Reform
and Consumer Protection Act are among several new initiatives aimed at spurring more responsible
supply chain management, and a number of companies have taken leading roles in reducing the global
demand for untraceable minerals that may help fuel armed violence in Congo. Many of these initiatives
have helped reduce income to armed groups, stimulated more formal minerals markets, and increased
transparency and accountability related to illegal activities.®

Global efforts to address violent conflict associated with Congo’s lucrative natural resources, however,
are missing one powerful tool: criminal prosecution for the theft of those resources.® Accountability for
war crimes is a critical component of sustainable peace, with the potential to achieve goals that regulation
and sanctions schemes cannot. Prosecuting widespread natural resource pillage would combat the
impunity that allows these crimes to continue. Prosecutions could undermine the power of key actors
who orchestrate criminal networks by physically removing them from crime scenes. Prosecutions invite
the participation of victims and witnesses, and prosecutions can result in the seizure of a defendant’s
assets in order to provide reparations for victims, helping to restore dignity and cohesion among affected
communities. Prosecutions, unlike sanctions or supply chain regulations, create a public record of how
crimes are committed. Such records deconstruct and expose how economic incentives interact with and
enable atrocities, which is critical for preventing their recurrence.

Research conducted by the Enough Project in eastern Congo and The Hague reveals broad support,
especially among affected communities and Congolese human rights defenders, for the prosecution of
natural resource pillage. “Economic crimes are part of daily life here,” said one member of the bar in
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eastern Congo. “Mafia practices find good breeding ground here, and they’re mostly focused on natural
resources—minerals and forests.”” A Congolese ex-minister said, “It’s a compelling idea: go after the worst
human rights violators for economic crimes.”®

The Congolese military justice system, the ICC, and national courts in numerous countries can prosecute
the worst suspected perpetrators of this crime—some of whom are already facing trial in The Hague, and
some of whom continue to fan the flames of conflict. Many national jurisdictions can also prosecute the
individuals and companies that knowingly purchase or otherwise appropriate resources that were illegally
acquired during armed conflict.®

A number of steps, if begun now, will help advance cases and seed accountability for these crimes. Congo
needs to increase the independence and expertise in its military court system and establish specialized
mixed chambers to prosecute high-level war crimes cases, including natural resource pillage. The
International Criminal Court has a number of cases in its docket addressing crimes that may have been
fueled by the theft of natural resources, but the court needs specialized expertise in economic crimes and
a comprehensive strategy for investigating the theft of natural resources as it relates to atrocity crimes.
National jurisdictions and law enforcement agencies can address individuals and corporate entities
further up the international supply chain that support, facilitate, and benefit from theft in Congo’s armed
conflict. By building more independent legal structures and expertise in the regions where theft in war
occurs, and by encouraging better coordination among international actors with the power to investigate
and apprehend individuals and entities implicated in natural resource theft, policymakers and legal
practitioners could break new ground toward ending the world’s worst resource-driven violence.

Recommendations

1. International Criminal Court Chief Prosecutor Fatou Bensouda should revive the court’s financial
crimes unit, which was discontinued for lack of effectiveness. With the resource support of the ICC
Assembly of State Parties, she should appoint special advisors on financial forensics and natural
resource theft, and she should develop a comprehensive approach to investigating and prosecuting
widespread pillage. In particular, her office should expand investigations in Congo, the Central
African Republic, and Sudan to cover natural resource pillage, especially theft of minerals and ivory.
Congolese authorities and the U.N. peacekeeping mission in Congo, MONUSCO, should cooperate
in the joint effort to collect evidence, apprehend indictees, and protect witnesses and victims.

2. U.N. and U.S. Special Envoys to Congo and the region, Said Djinnit and Russ Feingold, and European
Union Senior Coordinator for the Great Lakes Koen Vervaeke, should pressure the Congolese
government to strengthen protections against political interference and intimidation in the military
justice system. Djinnit, Feingold, and Vervaeke should encourage the appointment of high-ranking
judges in the east and prevent the unnecessary transfer of cases to different jurisdictions mid-
adjudication. Individuals within the military justice system suspected of tampering with or
destroying evidence or intimidating witnesses, investigators, or jurists working on pillage cases
should be held responsible.
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The U.S. Department of State’s Bureau of International Narcotics and Law Enforcement (INL)
should support MONUSCO'’s justice unit and prosecution support cells as they assist their national
counterparts in gathering evidence—physical, documentary and testimonial—on the war crime of
natural resource pillage and atrocity crimes.

Djinnit, Feingold, and U.S. Ambassador-At-Large for War Crimes Issues Stephen Rapp should
intensify their efforts to support the establishment of specialized mixed chambers in Congo, which
could prosecute natural resource pillage and atrocity crimes. Building on the significant support
they have shown the proposal thus far, the envoys should continue to encourage Congo’s new
justice minister, Alexis Thambwe Mwamba, to present the draft bill of mixed chambers draft bill to
the national assembly for approval, while also highlighting the importance of the bill among
members of the Congolese national assembly. In the event of the establishment of the mixed
chambers, the U.N. Security Council should issue a resolution to enforce the court’s regional
jurisdiction and the extraditions of accused individuals in Rwanda and Uganda.

As it conducts its investigations, the U. N. Group of Experts in Congo should investigate financial
flows stemming from minerals trafficking with attention to the elements of the war crime of
pillage. The Group should submit evidence of pillage to the ICC and any relevant national courts,
including those within Congo’s military justice system.

The U.S. Agency for International Development (USAID) and the International Center for
Transitional Justice should provide training on investigating and prosecuting the war crime of
pillage for investigators, lawyers, and judges in Congo. Ambassador Rapp should encourage the
Congolese army to open its military archives to those investigating the war crime of natural
resource pillage and other atrocity crimes to improve access to evidence and crucial information
related to military command and control.



Natural resource pillage in Congo is a crime involving violence, complex criminal networks, cross-border
corruption, and global supply chains. It begins at mine sites, where armed groups and Congolese military
officers control minerals through the use of terror and physical violence. Civilians, including women and
children, are forced to mine for minerals, and those minerals are sold along trading routes that are
controlled, taxed, and protected through the use of force and psychological coercion. Eventually minerals
are smuggled out through neighboring countries, especially Uganda, Rwanda, and Burundi. From these
Great Lakes countries, the minerals are sold onto the international market, through major hubs like Dubai
and London. Many diverse actors are implicated in illicit minerals trafficking, including intermediary
companies engaged in smuggling, refiners and smelters that buy materials and turn a blind eye to their
illegal origins, and government officials that facilitate illegal transfers for a cut of the profits.

All individuals and entities involved should be held accountable for their participation in these crimes, and
many could be prosecuted on the basis of pillage, money laundering, and corruption crimes. For the
communities affected by violence in Congo, and for the benefit of the development of sustainable peace
in Congo, special envoys to the region, Congo’s military justice officials, and the ICC should focus on the
in-region rebel and army commanders responsible for orchestrating natural resource pillage on the
ground and the atrocity crimes they commit in the process. National courts and law enforcement agencies
outside the region should exercise their authority to investigate intermediary perpetrators.

Theft in war may appear “victimless” relative to other war crimes. Murder, rape, and child soldiering have
a more recognized, visible human impact. However, minerals pillage in Congo is closely linked to human
atrocities. As one Congolese human rights advocate in Goma told the Enough Project, “Many children are
forced to stay in minerals areas by the armed groups APCLS or Sheka...if they quit on their own, they’ll be
killed.”*® A Congolese political opposition leader that Enough spoke with agrees. “These crimes kill many
more than a typical massacre. You just don’t see the impact.”!

Prosecuting pillage alongside atrocity crimes will expose and help address the human cost of large-scale
theft. In many cases, commanders of troops that commit murder and mass rape also control natural
resource pillage networks. “Bosco had his own bank where he could secure his earnings from Rubaya
[mine],” another human rights advocate told the Enough Project. “Many elements of armed groups were
stationed there to secure that area. We found debt bondage, forced marriage, and child labor. These acts
would instill fear, and the communities would flee, leaving the mines open to control by the armed
groups.”!? Understanding these networks and how they secure profits while brutalizing civilians is critical
for building strong cases.



For decades, the competition for natural resources, among other drivers of conflict, has fueled atrocity
crimes in eastern Congo. Control of natural resources, and the pursuit of wealth is at times both the
purpose that motivates militias as well as the means that sustains them. Widespread natural resource
pillage should be prosecuted because it is a war crime that fuels—and occurs in tandem with—other grave
crimes. Pillage is largely unpunished, and impunity for some grave crimes begets impunity for others.
Large-scale theft in Congo has privileged the strong and the violent at the expense of the most
marginalized, exacerbating inequalities and subjecting millions of people to extreme poverty and violence.
The legal framework for the war crime of pillage provides a yet-untapped tool for directly combatting a
complex problem that supply chain regulation, military offensives, and sanctions have not fully addressed.

Pillage is important to prosecute because it is interwoven with crimes of violence, like murder, rape, and
forced labor. Prosecuting pillage will help end impunity for the crime itself and also provide important
context and evidence for more successful cases against these related atrocity crimes. For communities in
conflict-affected areas, pillage is a crime of deception and against land ownership; it is a crime that pays,
sustaining armed groups and their brutality. Even without the bloodshed characteristic of executions or
torture, pillage subjects communities to loss of livelihood and property, which can lead to forced
displacement, starvation, and disease. Prosecuting both pillage and the range of associated violent crimes
will afford survivors more holistic justice and give analysts a more comprehensive understanding of
conflict dynamics.

Many policy reform efforts have attempted to curtail the trade of “conflict minerals.” These efforts have
included support for in-region mining regulations, supply chain due diligence requirements, military
offensives against violent groups known to control minerals, and robust U.N. and U.S. sanctions regimes
to counter natural resource exploitation.!* These mechanisms are essential for addressing the trade in
conflict minerals, but they are not enough to end the practice and bring justice to victims. As a Congolese
attorney with an international legal aid organization Lawyers without Borders told Enough, “Lack of
prosecution in the area of organized financial crime encourages war crimes and war itself.”** Pillage
prosecutions—whether in Congo, The Hague, or elsewhere—could do what other policy tools cannot:
remove perpetrators from the scenes of crimes and conflict to face trial. Prosecutions also create a public
record of crimes, support victims, and help deter future crimes.

The war crime of pillage offers a legal framework for holding individuals and corporations responsible for
minerals exploitation. It is the responsibility of ICC Chief Prosecutor Bensouda and her office to pursue
investigations of natural resource pillage in order to end impunity for the crime and bring justice to
affected communities. The ICC has the opportunity to do so within the scope of ongoing investigations in
the case of former rebel commander Bosco Ntaganda, as well as in ongoing investigations in eastern
Congo, the Central African Republic, and other areas where violent competition over natural resource
threatens civilian lives. Likewise, in Congo, prosecutors in the military justice system have an obligation to
investigate the widespread pillage of natural resources and develop dossiers of evidence for the
advancement of independent cases at the national level.

Congo has been a focal point for the development of international criminal justice, at both international
and domestic levels. The ICC has had seven active cases related to Congo, including the court’s first-ever
conviction, that of Thomas Lubanga Dyilo. Congo’s domestic military justice has adjudicated a relatively
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robust set of war crimes cases, including the case against Lt. Col. Bedi Mobuli Egangela, which one U.N.
official called a “test case” for Congo’s military justice system.'® In particular, cases examining child
soldiering and sexual violence in Congo have established jurisprudence and lessons for prosecuting those
crimes elsewhere. However, neither the ICC nor Congolese courts have ever heard cases of widespread
natural resource pillage as a war crime.

Codified by the Hague Convention in 1907, then again by the Geneva Conventions in 1949, the war crime
of pillage is most simply defined as theft in war.'® Prosecutors used this legal framework to hold individuals
accountable for pillage at the Nuremberg trials after World War Il and in a large number of cases
addressing atrocities in the former Yugoslavia and Rwanda — primarily related to episodic theft of personal
property.’” The laws of pillage have rarely, however, been used to prosecute the widespread theft of
natural resources in modern resource wars like those in Sierra Leone, Congo, and the Central African
Republic. Prosecutors have rightly focused on prosecuting violent atrocity crimes, but they have failed to
investigate or charge widespread natural resource pillage, missing a critical opportunity to develop
deterrence for the illegal business underlying violent conflict.®

To convict an individual of pillage, prosecutors must prove that (1) the perpetrator appropriated certain
property; (2) the perpetrator intended to deprive the owner of the property and to appropriate it for
private or personal use; [and] (3) the appropriation was without the consent of the owner.!® The
prosecutor must also show that the theft occurred in the context of an armed conflict, with the
perpetrator’s knowledge that the armed conflict would facilitate the theft. Criminal accountability is
critical, but prosecutions will only be legitimate when jurists have a full understanding of the crimes’
elements and when they have the resources they need to gather and preserve relevant evidence. “If you
could catch a handful of the heads of minerals pillage, it would be a deterrent—it would weaken the illicit
trade,” a MONUSCO official told Enough. “But it would only be helpful if you have a dossier of evidence.
If it’s just speculation, it would harm the whole mission.”?® War crimes cases without thorough
investigations, preservation of evidence, and solid prosecution strategies have undermined the credibility
of the justice system in eastern Congo.?! Pillage cases without sufficient investigations and evidence
proving the above elements could further undermine the credibility of Congo’s justice system and result
in a missed opportunity to end impunity.

Lawyers, investigators, and human rights defenders in eastern Congo and The Hague that spoke to the
Enough Project about prosecuting natural resource pillage identified three major challenges to putting
forward a strong case: identifying ownership of the natural resources in question, demonstrating links
between high-level individuals accused of pillage and wealth derived from widespread illegal mining and
trading operations, and showing that the backdrop of armed conflict facilitated the theft and that
perpetrators were aware of that advantage.

First, in order to show theft, prosecutors have to prove who the original legal owner of the resource was
at the time of the theft to show that the accused perpetrators had no legal right or claim to the minerals.?
In Congo, ownership of land and property can be difficult to prove because some title records do not exist
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or are difficult to access or are subject to manipulation. “There is big confusion about who the true
owner[s] of the minerals are,” one Congolese human rights defender told Enough. “Everyone thinks they
own rights to the [large] Bisie [tin] mine, for example.”?® In addition, given evidence of Congolese army
involvement minerals trafficking,?* prosecutors should also prepare to address the issue of state
ownership in claims involving state military actors. A military defendant might argue that his or her
activities at state-owned mine sites were legal. However, army officials can and should be liable for pillage
if the state did not authorize activities by the military on state-owned property, or if the exploitation
occurred on a privately-owned concession. In this way, pillage law can actually protect the property and
concessions of a company with a title from theft by state actors. In cases addressing the Congolese army’s
involvement in pillage in eastern Congo, prosecutors should differentiate between public and privately-
owned natural resources and investigate whether army officials may have acted out of the scope of their
duties.

A second challenge involves showing that the accused perpetrator in fact received stolen materials or
wealth derived from stolen materials. Prosecutions would ideally target high-level actors in criminal
networks—those leaders issuing orders who may themselves not directly oversee the mining and
trafficking activities from which they derive wealth. It can be difficult, however, in such investigations, to
link high-level perpetrators—or their wealth—with theft and sale of stolen goods on the ground.?® In some
cases, documentation of these ties can be quite straightforward. Company paper trails can show that
decision-makers knew about links to armed groups, or employees admit they knew details about the
scope of transactions. In order to better show links between suspects and crimes, prosecutors should
investigate bank transactions for signs of ill-gotten gains, and prosecutors should enlist financial forensic
experts to track assets and investigate shell companies. Prosecutors should pair these angles of
investigation with probes into the chains of command of armed groups. Innovative prosecutorial
strategies that blend traditional military and human rights approaches with forensic financial
investigations can punish and deter pillage criminals and counter the climate of impunity for such large-
scale theft in conflict.

Third, to prove that perpetrators committed pillage as a war crime, prosecutors must show that the acts
in question were closely related to the armed conflict. While the test for showing a link between the acts
of pillage and an ongoing armed conflict is broad, it is an important aspect of what distinguishes pillage
as a war crime from simple theft. As a Congolese minerals policy expert told Enough, “You can only have
illicit exploitation on this scale with armed conflict.”?® In Congo, the lack of rule of law maintained in part
by the armed conflict in the east facilitates minerals pillage in that area. Criminal networks thrive in a
setting that lacks functioning governance structures, where local and national state authorities focus
mainly on fighting armed groups and at times profiting from minerals obtained illegally by armed groups.

It is critical to recognize the complexity of the crime and the challenges to prosecuting pillage in order to
ensure policies and resources are adequate for cases to advance successfully. However, the complexities
of pillage can be overstated, and concerns about these challenges should not deter decision-makers at
the ICC and in Congo’s military justice system from taking steps to develop and support pillage cases.
Devoting resources to developing expertise on pillage investigation and prosecution can help strengthen
existing atrocity crimes prosecutions and also ensure that theft in war is punished and deterred.
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“A War about Diamonds”:
Prosecuting Atrocities against a Backdrop of Natural Resource Pillage

Lawyers prosecuting former Liberian president Charles Taylor for war crimes and
crimes against humanity made some of the first attempts to link atrocities with
natural resource theft in an international criminal trial. Their experience provides
lessons for advancing pillage cases in the future. In 2006, Taylor was arrested and
transferred to The Hague. He was charged by a U.N. tribunal with committing
atrocity crimes in Sierra Leone.?’” On April 26, 2012, Taylor was convicted of all
charges and sentenced to 50 years in prison.”® His case demonstrates that it is
important and possible to use natural resource pillage as a tool for prosecuting
atrocities committed by high-level individuals, even when such individuals
orchestrate the crimes remotely, from outside the country where pillage occurs.
Taylor’s case also shows the importance of exposing links between natural
resources and atrocities early in investigations in order to improve the overall
prosecution strategy.

Though Sierra Leone’s civil war was characterized in the public arena by the trade
of “blood diamonds,” Taylor was never charged with the war crime of natural
resource pillage. However, diamonds featured prominently throughout his trial,
particularly in questioning about whether Taylor received diamonds from the
Revolutionary United Front (RUF) rebel army, on his orders and in exchange for
arms.? In the final judgment, the court found that civilians were “abducted and
forced” to mine diamonds, and the court agreed with prosecutors’ assertions that
Taylor ordered rebel troops to control diamond mines in order to facilitate his arms-
for-diamonds trading schemes.®* Diamond-rich territories were often the
battlegrounds on which the civil war was fought. Civilian residents in those
territories became human shields, sex slaves, child soldiers, and casualties of the
violence. At one point during Taylor’s trial, one of the prosecutors read from a
newspaper article in which Taylor admitted, “I think that the war in Sierra Leone is
a war about diamonds but not for Liberia to take those diamonds.”3!

Prosecutors used evidence of Taylor’s connection to diamond mining first as the crux
of the criminal conspiracy in which they charged him with participation.3? The
purpose of Taylor’s “Joint Criminal Enterprise,” (a mode of liability resembling
conspiracy) which perpetrated brutal, calculated attacks against Sierra Leonean
civilians, prosecutors argued, was to control Sierra Leone’s diamond wealth.
Prosecutors sought to show that diamonds served a dual function as both the
purpose of the criminal network and the means that kept it going.3 When the theory
of Joint Criminal Enterprise dropped out of the case for lack of evidence, prosecutors
still successfully showed that Taylor’s strategies often hinged on the pursuit of




diamonds and that he benefitted from Sierra Leonean diamonds through multiple
direct diamond deliveries. 3

The case reflects key lessons for addressing pillage in Congo. “Pillage should be
approached as an organized crime, as all atrocity crimes should be,” Ken Hurwitz, an
attorney with Open Society Justice Initiative, told Enough. “With pillage, changing
the way people look for information on the ground is key.”3> Lawyers involved in the
Taylor case have suggested that prosecutors addressing pillage use insider
testimony, satellite imagery of mine sites, and mining logs as key evidence. The
Taylor case also showed the importance of asset recovery for potential victim
reparations. Though the accused claimed indigence, some pushed to recover and
restore to Sierra Leonean people the assets Taylor was suspected of gaining by
allegedly orchestrating control with RUF over diamond mines in Sierra Leone.3®
Amnesty International’s Congo researcher, Evie Francg, says this is critical
consideration for Congo. “Approaching human rights issues with an understanding
of mining and supply chains is critical to developing an approach to compensate
victims.%’

Eastern Congo

Numerous researchers and investigators have documented evidence of theft in Congo’s armed conflict in
recent years.3® Their reports highlight abuses such as forced labor, sexual slavery, and illegal taxation
committed in tandem with raids on mines, minerals smuggling, and other forms of theft.?® Dozens of
armed groups have been accused of involvement in these activities, including Forces de Résistance
Patriotique d’lIturi (FRPI), Forces Démocratiques de Libération du Rwanda (FDLR), Mai-Mai groups, Rally
for Unity and Democracy (RUD), Alliance des Patriotes pour un Congo Libre et Souverain (APCLS), Sheka,
Raia-Mutomboki, and Lafontaine.?® A human rights defender in North Kivu told Enough, “The worst
incidents of minerals pillage tied to human rights violations in the last two years for example are in
Walikale, allegedly committed by FDLR, Mai-Mai Sheka, and APCLS.” ** He added,

“They control or use certain mines and traffic the minerals. Specifically gold mines [in southern] Lubero.

And they commit violations along the way. The men are armed, they go to the villages, take people and
force women into sexual slavery, recruit children. Some people mine voluntarily, some are forced. Torture
happens at several of the sites, and illegal taxation. lllegal taxes prevent the villagers from accessing
livelihoods.”#?

Over the years, U.N. investigators have repeatedly echoed these observations. In a 2009 report, the Group
of Experts stated,

“The most coercive form of involvement of armed groups and FARDC in the mineral trade is gained
through pillage. Armed actors may be complicit in these attacks through the provision of weapons to
bandits or armed groups and informing them of the movement of minerals or the money used to purchase
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them in order to share a percentage of the looted goods. Armed actors may also forcefully seize
productive pits in order to exploit them themselves, or pits may be sporadically looted. Arbitrary arrests
for the purposes of extortion are also frequent at mining sites.”*

Elements of the Congolese army have also been accused of taking part in illegal minerals trading and
providing protection arrangements for armed groups that pillage minerals.** Investigating these
relationships and networks is critical to preventing the impunity with which state and non-state actors
commit both financial and violent crimes.

Regional actors

Regional actors have been involved both directly and indirectly in the pillage of Congo’s natural resources.
Neighboring countries, their armies, and their proxy fighters have for decades played a significant role in
the fight over Congo’s natural resources.®® The alleged involvement of Rwandan and Ugandan state
agents, as well as by armed groups backed by those countries, in pillaging natural resources and public
assets in eastern Congo is particularly noteworthy.

Following interventions by the Ugandan and Rwandan armies into eastern Congo in 1998, the Rwandan
defense ministry allegedly established units known as “Congo Desks.”*® These units, with ties to both
military and commercial interests in Rwanda and Uganda, managed organized criminal networks that
focused on taking natural resources and other assets in the eastern Congo.*” In 2002, the U.N. Group of
Experts reported that units within Rwanda’s defense ministry generated revenue by means of three
interlinked tactics: “military intimidation; maintenance of a public sector facade, in the form of a rebel
movement administration; and manipulation of the money supply and the banking sector, using
counterfeit currency and other related mechanisms.”*® The Rwandan government has denied findings in
the U.N.’s 2002 report related to Rwanda’s involvement in the theft of Congo’s minerals.*® Armed groups
backed by Rwanda and Uganda have also been repeatedly accused of engaging in natural resource theft
and trafficking, including the CNDP, UPC, and others.*°

In 1999, the Congolese government applied for proceedings at the International Court of Justice (ICJ) in
The Hague, presenting evidence that Rwanda pillaged timber, gold, and diamonds in Congo.’* Congo
requested the court order a cessation of violence by Rwandan forces and reparations for the stolen
resources.” The court dismissed the case for lack of jurisdiction because Rwanda was not party to
requisite international conventions.>® In 2005, in a separate proceeding before the ICJ, the court held that
Uganda was responsible for acts of “looting, plundering and exploitation” of Congolese natural resources
committed by members of Uganda’s armed forces in 1998 and 1999.%*

In 2013, the U.N. Group of Experts reported it had “confirmed a continuing pattern of smuggling [of
minerals] to Rwanda and documented seizures made by the authorities of the Democratic Republic of the
Congo of minerals being smuggled to Rwanda... a key incentive for smuggling to Rwanda is the price
differential between the Democratic Republic of the Congo, where few minerals are tagged, and Rwanda,
where all minerals are tagged.”> These economic incentives for regional actors to steal Congo’s minerals
in the context of its armed conflict could add to evidence that perpetrators committed the war crime of
pillage.>®
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Rwandan and Ugandan state actors may be among the most well-documented offenders, but they are
hardly alone. As a Goma-based lawyer told Enough, “With regard to minerals pillage, there are links to all
the neighboring countries.”® Investigating and prosecuting minerals pillage will help expose important
cross-border criminal networks and may implicate leaders and actors of different nationalities in financial
and atrocity crimes in Congo.”® Congolese, regional and international prosecutors should investigate those
most responsible for the gravest incidents of minerals pillage in Congo, wherever they may operate or
hold citizenship.

Despite significant evidence of minerals pillage in Congo, and growing normative and legal frameworks
emphasizing justice for war crimes and atrocities, significant barriers have prevented pillage cases from
advancing. These barriers—some unique to the crime of pillage, some characteristic of justice for atrocity
crimes in Congo in general—fall into two basic categories: capacity gaps and the lack of judicial
independence that enables political interference.

Capacity gaps

Lack of capacity in equipment, technology, and legal expertise for prosecuting natural resource pillage
prevents investigations from advancing at both international and domestic levels. Proving that state or
non-state actors on the ground have orchestrated and benefitted from the theft of natural resources can
be expensive and time-consuming. Such investigations typically require a sophisticated understanding of
the intersection between conflict financing, theft, and armed group command structures.>® Because
conflict-affected countries may lack funding and expertise in this type of investigation, international or
foreign courts may be best positioned to prosecute some cases. But local investigations and prosecutions
are critical to developing local deterrence and serving affected communities, so more is needed to help
improve accountability both in Congo and internationally.

On the international level, the ICC and nongovernmental human rights organizations should help bridge
gaps in capacity to prosecute pillage by bringing together experts from two traditionally separate fields:
financial crimes and atrocity crimes. Prosecution teams for atrocity crimes cases such as those for
Slobodan Milosevic at the International Tribunal for the Former Yugoslavia or Joseph Kony at the ICC,
traditionally have expertise in humanitarian law, military operations, and human rights law. Legal
professionals specializing in atrocity crimes may lack expertise in tracking assets or investigating corporate
entities and money laundering schemes in order to build pillage charges into their cases. Correspondingly,
experts and prosecutors in transnational financial crimes tend to lack experience in internal armed conflict
dynamics and atrocities. “The key with the war crime of natural resource pillage is that it links two areas
that aren’t normally linked,” Ken Hurwitz told Enough.®® “People in the room [on atrocity crimes cases]
tend to be very uncomfortable with looking at money flows.” Prosecuting pillage presents an opportunity
to weave together approaches to fact-finding for both human violence and financial crimes. Linking and
prosecuting the two areas together can advance more sophisticated international crimes cases in general.

On the domestic level, justice institutions in Congo need resources to improve legal expertise, especially
as it relates to war crimes. Congolese lawyers are seeking training on the elements of pillage as it relates
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to criminal activity in Congo. “One month ago [April 2014] the mining minister appointed a focal point
with the aim of opening cases on minerals pillage crimes,” a Congolese human rights advocate told
Enough. “But we have no judges with expertise—no one knows anything about the crime of natural
resource pillage.”®* One lawyer who represents victims in eastern Congo told Enough, “There is still a lot
to learn—those operating the system need to integrate the know-how, experience, and we need domestic
jurisprudence.”®® Providing Congo’s jurists with proper training on how to investigate, prosecute, and
adjudicate pillage cases would advance cases and build jurisprudence in Congo’s military justice system.

Material resources are also sorely lacking in Congo, particularly for local lawyers and investigators. One
Congolese attorney told Enough, “There aren’t any prosecutions for pillage first because of lack of
equipment and capacity. We have no means of investigation—starting with pens, paper, computers, and
lack of knowledge of how to investigate [this type of crime].”®® Another local advocate said, “We have the
research, but we don’t have the money or resources to link it to the international community, which can
put the evidence in the pipeline for action.”® Material support will not, on its own, close the gaps needed
to advance minerals pillage cases, but without basic resources, legal practitioners in Congo cannot carry
out adequate investigations or trials.

Political interference

Another significant barrier to minerals pillage prosecutions in Congo is a lack of judicial independence,
which consistently enables political interference in cases. Influential Congolese leaders are among those
suspected of perpetrating or facilitating atrocity crimes linked to pillage. A human rights activist in Goma
told Enough, “The guys accused of involvement in the crimes would be the ones charged with actually
conducting the investigation. We don’t have a tribunal that has the means to open a solid, independent
dossier or case.”®® Among investigators and human rights defenders in eastern Congo, there is substantial
suspicion that high level state authorities consider themselves above the law, and interfere directly with
investigations and cases to maintain that status.

The lack of judicial independence directly undermines the integrity of high-stakes war crimes cases,
including rape and natural resource pillage. The Minova trial, though it did not involve charges of natural
resource pillage, illustrates the military court system’s vulnerability to political influence. In the spring of
2014, the Congolese military court in North Kivu put 39 army officers on trial for rape and other war crimes
perpetrated during an attack on the town of Minova, in South Kivu, in late 2012. A local lawyer and civil
party advocate who represents victims in eastern Congo told Enough, “[At Minova] there was no
coherence, no logic, [and] facts didn't relate to motives. You have to stay inside the law, but here, politics
got involved.”® A recent Human Rights Watch report noted that although the Minova trial marked some
progress, there were “indications of military interference by senior military officers and an unwillingness
to investigate and prosecute the most senior officers bearing command responsibility.”®” Political
interference in the Minova trial contributed to an expectation of impunity for crimes committed by those
backed by powerful political and military influence. Several legal and human rights advocates based in
eastern Congo told Enough that interference disproportionately impacts cases that involve high-level,
high-stakes war crimes in particular, not only related to sexual violence but also involving the theft of
minerals.%®
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Lack of judicial independence in Congo leads to political interference that manifests in several specific
forms. One structural feature of Congo’s military justice system is the policy that prevents judges from
presiding over cases that involving the indictment of officials at the judge’s rank or lower.®® In cases in
eastern Congo, many judges do not have high enough ranks to prosecute the high-level actors who are
most instrumental in perpetrating the crimes in question. Therefore, keeping judges at low-ranks in areas
where politically sensitive crimes like rape and natural resource pillage take place is one way to protect
high-ranked officials from prosecution.”

Political interference extends beyond this structural issue to include direct intimidation. Investigators,
human rights defenders, and lawyers pursuing evidence of war crimes, including minerals pillage, are
often direct targets. “l was intimidated for working on Minova,” one lawyer told Enough. “l got anonymous
calls, and they asked if | appreciate the danger of the case. It terrified me. | told myself to lay low, under
the radar. The message was clear: this is high politics that shouldn’t be investigated.”’? In cases that
involve minerals and economic crimes, the intimidation and interference can debilitate cases altogether.
Another local lawyer told Enough, “In pillage cases, people have money to pay for silence, so it’'s very
difficult to get information.””?> One added that police act to intimidate investigators when word gets out
that minerals pillage charges are in play. “In high-profile cases, police checkpoints in the areas where
evidence could be gathered spring up,” she explained. “As an investigator or a lawyer, you can get through
[the police checkpoints] to conduct investigations, but the problem is getting out with the evidence.””?

Finally, administrative interference routinely disrupts cases in the military justice system, particularly
related to minerals investigations. 7* Dossiers of evidence disappear. Prosecutors are ordered to drop
cases or indict only low-ranking officers.”> Cases are moved from one location to another,’® stalling the
case or leading to lost evidence. “On paper, judges are independent. But there are political injections
along the way,” 77 a local civil party advocate told Enough. He said, “For example, the minister can change
the jurisdiction of the case to disrupt momentum or to a jurisdiction where there’s less expertise or
leverage to make the case go forward.””® In some cases, administrative interference may also rise to the
level of intimidation, creating a compounded freezing effect. Minerals pillage cases are particularly
vulnerable to interference because successful prosecutions stand to disrupt not only the impunity of
powerful actors, but also their lucrative revenue streams. Thus, increased transparency and accountability
are critical not only as an end but as a means for advancing minerals pillage cases.

Judicial independence and protection from political influence are necessary for Congolese investigators
and lawyers to effectively pursue atrocity crimes and natural resource pillage cases. Even with state-of-
the-art legal training and ample funding, Congo will never deliver justice for the war crime of natural
resource pillage if state agents meddle in cases and intimidate lawyers, judges, witnesses, and victims.
Congolese officials and MONUSCO authorities must collaborate to establish better protection measures
for investigators, lawyers, witnesses, and evidence related to these cases.
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Prosecuting minerals pillage in Congo is possible with additional policy steps by the International Criminal
Court, international envoys to the region, the Congolese government, foreign domestic courts, and
capacity-building organizations in Congo. With the right reforms and innovative strategies, impunity for
economic war crimes and related atrocities can end.

Congo’s military justice system: increase judicial independence and appoint high-ranking judges

Congo’s operational military courts are currently the most viable local forum for prosecuting the war crime
of minerals pillage perpetrated in Congo. These courts have developed some significant case law and
experience related to war crimes prosecution in recent years,” but they remain hamstrung by political
interference and intimidation. In order to address these issues, first, judges should be promoted. “When
the judges are too inferior to accuse the right people, we need to promote the judges,” one local attorney
told Enough.?® Second, higher-ranking judges should be posted to the areas where these crimes are taking
place, such as the Kivus, Ituri, and Katanga. Doing so would allow judges to hear cases against higher
ranking officers and commanders.

The Congolese army should also improve access to evidence. U.S. Ambassador Stephen Rapp and
MONUSCO officials should encourage the Congolese army to open its military archives to war crimes
investigations. Witnesses and jurists involved in minerals pillage investigations also need more robust
protective measures. With greater personal security and access to archives and adequately protected
witnesses, prosecutors will have the opportunity to carry out more independent, thorough inquiries into
the commission of minerals pillage.

While Congo’s government should lead efforts to improve accountability for natural resource pillage in
the military justice system, many people in Congo told Enough that it would benefit from the support of
the international community.8® MONUSCO, for example, has an essential role to play in military justice
reforms. Its justice unit, which assists military prosecutors as well as withess and victim units,®? should
emphasize the importance of prosecuting pillage and help improve judicial independence and access to
evidence. A Congolese lawyer told Enough that “Within the military, no one can take initiative to
penetrate the network of protection at the high levels of minerals trading. With international pressure,
the influence of the United States, maybe you could start to break that up.”®® Collaborative efforts by local
authorities, legal specialists and international stakeholders can elevate the standards of justice for
investigations and prosecutions in Congo that include pillage.

Specialized mixed chambers: establish a competent, independent mechanism for prosecutions

Congo’s specialized mixed chambers, a proposed legal institution designed to prosecute atrocity crimes
in Congo, would address gaps in the military justice system and bring together Congolese and
international jurists. The mixed chambers would be a national judicial institution created under Congolese
law and composed of both Congolese and international judicial staff and mandated to prosecute atrocity
crimes in relative proximity to where they took place, with high standards of independence and due
process, insulated from political interference. It would likely have a more expansive jurisdiction than the
military justice system, with the power to prosecute foreign nationals and civilians. Cases in the mixed
chambers would address grave crimes committed in Congo, including pillage, with the oversight and
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support of international experts and resources. The mixed chambers are also designed with long-term
justice reform in mind: they would provide Congolese jurists with hands-on legal training and improve
judicial protocols, strengthening Congo’s justice sector overall.

Mixed chambers would provide the resources and oversight that cases like Minova lacked, which led to
trials that many viewed as incomplete or illegitimate.®* In an interview with the Enough Project, a
Congolese lawyer involved in the Minova trial said that problems in that trial indicate a clear need for
mixed chambers. “You wouldn't have had the same problems had [the Minova] case been adjudicated by
the mixed chambers,” he noted, explaining that the mixed chambers would provide the transparency and
legal expertise required for fair trials.®

Importantly, the mixed chambers could provide a central platform for prosecutions against regional actors
with safeguards against political influence. “The mixed chambers has territorial benefits,” a Congolese
lawyer and victims advocate told Enough. “As it is now, the Rwandans come in, commit a crime, then
leave. Police can’t get them.”®® The proposed chambers have the potential to disrupt the regional
impunity that allows minerals pillage to continue.

In terms of structure and staff, the mixed chambers would be integrated into the Congolese judicial
system and housed in select provincial appeals courts.®” For the first several years, the chambers would
include international jurists and receive international funds to help close Congo’s expertise and resource
gaps. With oversight by the international community and a blending of experience between military and
civilian lawyers, the specialized mixed chambers would act as an innovative means for justice sector
reform. Congolese civilian lawyers could learn from Congolese military lawyers, and all Congolese lawyers
could exchange lessons with international practitioners.

Congolese civil society has advocated for a mixed chambers for more than a decade,®® but despite having
much local, national, and international support, the law instituting the mixed chambers still has not passed
the Congolese legislature. In 2010, a seminal U.N. report on Congo’s crimes endorsed the idea of a mixed
chambers,® and the Congolese government also endorsed the institution. The following year, Congolese
civil society continued to push for the draft law on the mixed chambers to advance,?® but parliament failed
to approve the bill that year. In October 2013, President Kabila expressed his support for the bill in front
of parliament, but the bill did not pass.

The draft bill is currently pending promulgation. In order to move the proposal forward, international
special envoys to Congo and the Great Lakes region should continue their efforts in support of the
proposed bill, highlighting the importance of a robust international role in its design and cases. The envoys
should continue encouraging Congo’s justice minister to prioritize the bill and push for its approval by
Congo’s parliament in the next session. The mixed chambers themselves, if established, should have
financial crimes experts in the office of the prosecutor. The mixed chambers’ victims and witnesses unit
should have experts who can trace stolen assets to ensure their redistribution to either the rightful owners
or victim communities as part of a coordinated reparations program.
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The International Criminal Court: Revive the financial crimes investigation unit

The ICC offers the judicial independence, expertise, and capacity to prosecute atrocity crimes that the
proposed mixed chambers could someday help address, and that Congolese military courts cannot always
provide. With a number of active investigations in Congo and other natural resource rich countries, the
ICC is well positioned to prosecute natural resource pillage, adding charges where appropriate and
considering the role of natural resources in the commission of violent crimes.

The ICC should improve its expertise in financial crimes, particularly the war crime of natural resource
pillage. In an unprecedented effort to improve prosecutions in a particular category of crimes—sexual and
gender-based violence crimes—ICC Chief Prosecutor Fatou Bensouda developed a new comprehensive
strategy.’? She invited input from experts all over the world to shape innovative polices on approaches
ranging from witness protection to evidence gathering. At the release of the new strategy, she said the
new policy was a “key tool” her office developed to “effectively respond to the challenge [of sexual and
gender-based violence].”*?

Bensouda should take a similarly targeted, comprehensive approach to natural resource pillage, given the
prevalence of natural resources in countries with active ICC investigations and cases. In addition to
gathering input from the growing set of experts on this topic, the court should revive its financial crimes
investigation unit, which was shut down due to disjointed, ineffective tactics. The revived unit should staff
experts in both atrocity crimes and financial crimes in order to better investigate interconnected crimes
and drivers of violence. Prosecutors should explore the possibility of adding natural resource charges to
cases where appropriate. In addition, prosecutors should apply pillage analysis to the investigation of
other crimes, taking into account the role natural resource theft may play in funding and motivating
violent crimes. Finally, experts advising Bensouda’s office should also prioritize finding effective
approaches asset recovery and charitable redistribution to restore stolen wealth to victim communities.

With the right experts and resources, a unit focused on investigating the financial crimes that fuel and
enable atrocities could counter impunity in Congo and transform the court’s effectiveness in prosecuting
these interlinked crimes.

Corporate liability: prosecute the most egregious cases of natural resource pillage

Armed rebels in Congo are not the only beneficiaries of pillaged minerals, nor do they hold exclusive
liability for the war crime of natural resource pillage. Commercial entities provide the demand that makes
stolen minerals profitable for the perpetrators of natural resource theft in Congo, and some may be liable
for pillage if they knowingly or recklessly source minerals stolen in the context of armed conflict. James
Stewart, a leading scholar on corporate liability for war crimes and a former Open Society Fellow, has said,
“We occupy a very strange position in history whereby there is almost complete impunity for corporation
acting in war zones.”® Criminal corporations knowingly or recklessly appropriating natural resources
stolen from eastern Congo and other resource-rich countries at war should be held accountable.

Prosecuting companies for pillage is a critical complement to prosecuting individuals, because companies
provide business and resources to armed groups without which war crimes and crimes against humanity
may not be possible. “Minerals pillage,” one Congolese opposition leader told Enough, “is exacerbated by

18



the complicity of the state, and the creation of offshore companies—many companies [for which] no one
knows the owner.”®* Companies too often operate in a shroud of impunity, particularly in war zones.

There has been some progress in the area of corporate liability for pillage, in large part because of legal
scholars and investigators who have advanced the theory of corporate responsibility for war crimes, and
who have pursued the Swiss gold refiner, Argor Heraeus, for potential involvement in gold pillaging in
Congo. In 2004, the U. N. Group of Experts named several commercial entities suspected of involvement
in gold smuggling by armed groups in eastern Congo’s lturi region. In 2012, the Open Society Justice
Initiative and TRIAL®® requested that the Swiss government investigate one such entity—Argor Heraeus—
for money laundering in connection with gold allegedly pillaged and bought by the Jersey Channel Island
company Hussar Ltd. Argor Heraeus has denied the allegations, arguing that as soon as it became aware
of possible connections between the gold in question and criminal activities in Ituri, it stopped refining
gold from Hussar Ltd.*® Kathi Lynn Austin, an investigator centrally involved pursuing the case against
Argor, has said, “The true-life villains...are the ones setting up trafficking networks in war zones around
the world, and meanwhile the perpetrators of atrocities that they are facilitating...are in places like the
Congo where women are raped on a regular basis by soldiers.”®” When credible evidence points to illegal
behavior by a company involved in natural resource supply chains, the company should be investigated
by state authorities in the company’s home country.

The law of natural resource pillage does not put every company sourcing minerals from conflict zones on
a track for criminal investigations, and this framework should not deter responsible companies from
sourcing minerals from countries affected by armed conflict. Companies investing in such environments
should use internationally accepted due diligence guidelines, such as the Organization for Economic
Cooperation and Development’s (OECD) Due Diligence Guidance for Responsible Supply Chains of
Minerals from Conflict-Affected and High-Risk Areas.®® “We don’t want to demonize business,” Stewart
has said, “We do want to facilitate corporations doing things that are appropriate.” *° If the Argor case
goes forward, it has the potential to set critical precedent.

It is critically important for corporations to invest responsibly in the Great Lakes region using the OECD
due diligence guidance and other standards for responsible business investment.® Criminal
accountability for corporations should serve as a complement, not a deterrent to legal, responsible
investment. In fact, pillage prosecutions against business entities would help distinguish the companies
investing responsibly from those committing crimes. Those acting illegally and doing well out of war at
the expense of local communities should not enjoy immunity.
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Conclusion

The theft of minerals and other natural resources has fueled and motivated some of the most brutal
atrocities in modern history, leaving millions of people dead or disenfranchised. Pillage and atrocities will
continue and leave lasting legacies of trauma, mistrust, and poverty even with advances in regulatory
reforms and military efforts unless there is justice. It is essential that advocates of criminal accountability
in Congo use strategies that address natural resource pillage as a driver of atrocity crimes as well as a
grave war crime in its own right.

Accountability is critical for deterring future atrocities in Congo, promoting regional stability, and
developing jurisprudence for prosecutions in other resource-rich countries beset by brutal armed conflict.
With robust financial crimes investigations, the growth of strong independent justice institutions in Congo,
and better protective measures for local advocates, prosecuting natural resource pillage in Congo and at
the ICC is possible. Without justice for this crime, efforts to combat the illicit trade in natural resources
will be incomplete, and peacebuilding in Congo will falter.
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